Franklin County Ohio Court of Appeals Clerk of Courts- 2023 Feb 02 8:50 AM-23AP000078

IN THE TENTH DISTRICT COURT OF APPEALS
FRANKLIN COUNTY, OHIO

THE BUCKEYE INSTITUTE
88 E. Broad St., Suite 1300
Columbus, Ohio 43215

CASE NO.

Relator,

)

)

)

)

)

)

v. )

) ORIGINAL ACTION IN MANDAMUS

COLUMBUS CITY SCHOOLS BOARD OF )

EDUCATION )

270 E. State Street )

Columbus, Ohio 43215 )
)

and )
)
)
)
)
)
)
)

JONATHAN SCHIRG, in his official capacity
as Public Records Manager

2945 Cordella Street

Blacklick, Ohio 43004

Respondents.

For his Complaint in Mandamus, Relator The Buckeye Institute (“Buckeye”) states as follows:
NATURE OF THE ACTION

1. This is a mandamus action seeking an order compelling the Columbus City Schools
Board of Education and Jonathan Schirg to provide public records to Relator Buckeye, as well as

costs and reasonable attorneys’ fees expended in seeking that relief.
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2. This Court has original jurisdiction over this action pursuant to Ohio Revised Code
§ 149.43 (C)(1)(b), which authorizes a person who is aggrieved by the failure of a public office or
person responsible for public records to comply with the requirements of R.C. 149.43(B) to
commence a mandamus action to obtain a judgment ordering the public office or the person

responsible for the public record to comply with its obligations under the statute.

PARTIES AND JURISDICTION

3. Relator Buckeye is a resident of Franklin County.
4. Respondent Columbus City Schools Board of Education is a political subdivision

of the State of Ohio that operates the Columbus City Schools in Franklin County.

5. Respondent Jonathan Schirg is the public records manager for Columbus City
Schools.
6. This Court has personal jurisdiction over the parties and venue is proper in this

County because at all times relevant, the parties were located in Franklin County, Ohio, all the
actions or failures to act relevant to this Complaint occurred in Franklin County, Ohio, and upon
information and belief, the public records that Relator seeks to obtain through this action are being
kept in Franklin County, Ohio.

7. This Court has subject matter jurisdiction over this action pursuant to R.C.
149.43(C)(1)(b), which allows an aggrieved party to “commence a mandamus action to obtain a
judgment that orders the public office or the person responsible for the public record to comply
with division (B) of this section, that awards court costs and reasonable attorney's fees to the person
that instituted the mandamus action” in “the appellate district in which division (B) of this section
allegedly was not complied with pursuant to its original jurisdiction under Section 3 of Article IV,

Ohio Constitution.”
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FACTS
A. Public Records Request Regarding Union Deductions
8. On August 24, 2022, Buckeye, pursuant to R.C. 149.43, sought to obtain public

records relating to union deductions from Columbus City Schools.
9. On August 24, 2022, Buckeye sent an e-mail to Columbus City Schools, requesting

copies of:
1. Any documents evidencing a request or authorization to withhold or
deduct any union membership dues or fees relating to Christin Wilkins,
whether signed or unsigned, and for all time periods during which Christin
Wilkins was employed by the Columbus City School District (the
“District”). This includes documents from Christin Wilkins or any union or
union official.
2. Any documents which show or provide the amounts of union
membership dues or fees which should be deducted from Christin Wilkins’s

pay specifically or generally from employees of the District. This applies
during all times during which Christin Wilkins as employed by the District.

3. Any requests by Christin Wilkins to terminate any withholding or
deduction of union membership dues or other union-related fees.

4. Any responses by the District to Christin Wilkins related to the requests
referenced in #3 above.

5. Any internal memos, emails or other communications regarding any
requests or responses referenced in #3 and #4 above (excluding any
documents protected by the attorney client privilege).
Exhibit A.
10. On August 24, 2022, Buckeye sent an e-mail to Columbus City Schools requesting
copies of the same documents listed in paragraph 9, supra, but for Ronnie Legg instead of Christin
Wilkins. Exhibit B.

11. On August 29, 2022, Columbus City Schools declined to produce those records or

provide a reason why they are not records subject to production. Exhibit C.



Franklin County Ohio Court of Appeals Clerk of Courts- 2023 Feb 02 8:50 AM-23AP000078

12. On August 31, 2022, Buckeye responded to Columbus City Schools explaining
why the requested information were records subject to production. Exhibit D.

13. On September 6, 2022, Columbus City Schools responded to Buckeye’s counsel
that in reference to request number two, the thereto attached CEA deduction schedule showed
deductions made generally from employees of the District. Exhibit E. The deduction schedule only
showed the general deductions for employees in Christin Wilkin’s bargaining unit’s representative
union and not Ronnie Legg’s representative union. Exhibit F. Columbus City Schools refused to

produce any other documents responding to the public records requests.

B. Public Records Requests Regarding Staff Training Materials and Curriculum

14. On November 2, 2022, Buckeye, pursuant to R.C. 149.43, sought to obtain specific
public records relating to staff training materials and curriculum from Columbus City Schools.

15. On November 2, 2022, Buckeye, sent an e-mail to Columbus City Schools,
requesting copies of:

1. All staff training materials or documents provided to the district or any
of its individual schools or employees (collectively, the “District”) by
Panorama Education, Inc., Chiarello Consulting Education for Good, The
Collaborative for Academic, Social, and Emotional Learning, Diversity
Center of Northeast Ohio, or Insight Education Group Inc. (collectively, the
“Training Companies”).

2. Any presentations, in whatever form, including but not limited to
handouts, articles, worksheets, surveys, self-diagnostic exercises,
Powerpoint or similar computer-generated presentations, or statements of
teaching goals provided by any of the training companies to the District.

3. Any documents relating to any proposed or recommended additions or
changes to the District’s curriculum (including but not limited to forms,
handouts, self-diagnostic exercises, articles, or other written material) (a)
which the District received from any of the Training Companies or (b)
which resulted from any recommendation, or suggestion from any of the
Training Companies.
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4. Any documents which the District has in its possession relating to “The
1619 Project” or curriculum or training based on or related to “The 1619
Project.”

5. Any documents which the District has in its possession relating to the
College Board’s “AP African American Studies Course,” curriculum or
training based on the “AP African American Studies Course” or any
curriculum or training for any AP African American Studies course, class
or program.

6. Any communications, including emails, letters or other correspondence
between the District and any of the Training Companies.

Exhibit G.

16. On November 16, 2022, Columbus City Schools declined to produce those records,
claiming that the requests were overly broad and that the records were not kept in the manner being
requested. Columbus City Schools did not inform Buckeye of the manner in which the records are
maintained and accessed in the ordinary course of business as required by R.C. 149.43(B)(2). See
Exhibit H.

17.  On November 21, 2022, Buckeye responded to Columbus City Schools explaining
why the requested information were records subject to production. Buckeye also provided
additional information to assist Columbus City Schools in providing the records. Exhibit I.

18. On December 6, 2022, Columbus City Schools responded to Buckeye that:

A. Regarding request one and two, “‘Staff training materials or documents’ and
‘presentations’ could exist within many different District departments and District
schools,” and that “such records are not categorized by ‘training company.’”
Columbus City Schools continued to deny requests one and two because “without
identifying a specific department or school, a District-wide search for ‘Staff
training materials or documents’ or ‘presentations’ by the specified companies

would need to occur.
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Exhibit J1-J4.

19.

B. Regarding request three, the requested records are not categorized by training
company, and that the previous determination that the request was overly broad

stands.

C. Regarding requests four and five, the topics of “The 1619 Project” and the
“African American Studies Course” were overbroad, even when limited by the
category of training and curriculum documents because a search of each school and
department in the District would need to be conducted. Columbus City Schools

provided two documents related to the “African American Studies Course.”

D. Regarding request six, Columbus City Schools “deem[ed] requests for emails
without specified party names/email addresses, keyword, and reasonable timeframe
to be overly broad in nature.” Based on additional domain names and timeframe
that Buckeye had provided in its response to the original public records request
denial, Columbus City Schools provided emails for two of the training companies.
Columbus City Schools stated that it had search results for Panorama Education but

did not provide those documents.

Columbus City Schools refused to produce any other documents responding to the

public records requests. See id.

COUNT ONE: VIOLATION OF OHIO PUBLIC RECORDS ACT

20.

21.

Relator restates the foregoing allegations and incorporates them hereat.

Ohio’s Public Records Act, codified at R.C. 149.43(B), requires, with certain

exceptions, that public offices provide citizens with access to or copies of public records:
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Upon request and subject to division (B)(8) of this section, all public records
responsive to the request shall be promptly prepared and made available for
inspection to any person at all reasonable times during regular business
hours. Subject to division (B)(8) of this section, upon request by any person,
a public office or person responsible for public records shall make copies of
the requested public record available to the requester at cost and within a
reasonable period of time. If a public record contains information that is
exempt from the duty to permit public inspection or to copy the public
record, the public office or the person responsible for the public record shall
make available all of the information within the public record that is not
exempt.
R.C. 149.43(B)(1).

22. Further, under R.C. 149.43(B)(2), in denying a request as ambiguous or overly
broad, the public office must inform “the requester of the manner in which the records are
maintained by the public office and accessed in the ordinary course of the public office’s or
person’s duties.”

23.  The documents that Buckeye requested, specifically those pertaining to
correspondence in the District’s possession or control, are public records as defined by R.C. 149.43
(A)(1).

24.  The records that Buckeye requested are not subject to any statutory exemption.

25. Buckeye’s requests were made with sufficient specificity for Respondents to
understand what records were requested.

26.  Respondents intentionally violated R.C. 149.43 by failing to provide the requested
records, either in whole or in part, and by failing to provide the manner in which the records are
maintained and accessed in the ordinary course of the public office’s or person’s duties.

27.  Based on his dealing and correspondence with Columbus City Schools, Buckeye

believes that Respondents have public records that are responsive to its request that Respondents

are intentionally withholding without any valid claim of exemption.
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28.  Buckeye has a clear legal right under R.C. 149.43 to obtain the requested public
records, and a writ of mandamus should issue from this Court to enforce that right pursuant to R.C.
149.43(C)(1)(b).

29.  Buckeye has incurred costs and attorneys’ fees in attempting to obtain the requested
public records.

30.  In addition, R.C. 149.43(C)(2), provides for statutory damages of $100 per day
from the day of the filing of this action, up to $1,000.

WHEREFORE; Relator prays for relief as follows:

(1) As to all Respondents, a writ of mandamus ordering Columbus City Schools to comply

with R.C. 149.43 and provide the requested records;

(2) Asto all Respondents, an award of all costs incurred, its reasonable attorneys’ fees, and

statutory damages under R.C. 149.43(C)(2);

(3) As to all Respondents any other relief that the Court deems just and equitable.

Respectfully submitted,

David C. Tryon (#0028954)

Jay R. Carson (#0068526)

Alex M. Certo (#0102790)

The Buckeye Institute

88 East Broad Street, Suite 1300
Columbus, Ohio 43215

(614) 224-4422
Email: d.tryon@buckeyeinstitute.org

Attorneys for Plaintiff The Buckeye Institute
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